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The Committee on Government Operations, to whom was referred 
Senate Resolution 317, expressing disapproval of Reorganization 
Plan No. 2 of 1952,' providing for reorganizations in the Post Office 
Department, having considered the same, report favorably thereon 
and recommend that the resolution do pass. 

The effect of the adoption of Senate Resolution 317 will be to pre- 
vent plan No. 2 of 1952 from becoming effective at midnight, June 20, 
1952, at the end of the 60-day period prescribed by the Reorganiza- 
tion Act of 1949.2 Senate Resolution 317 was approved by the com- 
mittee in executive session on June 10, 1952, by vote of 9 to 3. 


Purpose AND EFFEcT OF THE PLAN 


The plan would (1) abolish all existing offices of postmaster of the 
first, second, and third class; (2) establish in place of each such office 
an office entitled ‘Postmaster’; (3) vest in the Postmaster General 
the appointment of all postmasters of the first three classes under the 
classified civil service; and (4) vest in the Postmaster General all 
functions which have been vested by statute in all postmasters since 
the effective date of Reorganization Plan No. 3 of 1949. 

The sole effect of this plan would be to terminate the power of the 
President to appoint postmasters of the first three classes, with Senate 
confirmation, and to transfer that power to the Postmaster General, 
with respect to all vacancies which (1) exist at the time of the effective 
date of the plan; (2) occur after the effective date of the plan; or 
See appendix A for full textfof Reorganization Plan No. 2, and the President’s Message of Transmittal 
e ‘athe Hot aes of Representatives was in recess from April 10 to 22, 1952, which interval was not included 
in the 60-day period. (H. Con. Res. 208). 
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(3) arise as a result of the establishment of new post offices. The 

President stated in his message that “the complete transition to the 

new method of appointment is expected to require a period of several 
ears. 

The transfer of the appointment of postmasters from the President, 
subject to Senate confirmation, to the Postmaster General, sought to 
be accomplished by this plan, would give effect to the recommenda- 
tions of the President’s Committee on Administrative Management, 
made in 1937, and those of the Commission on Organization of the 
Executive Branch of the Government (Hoover Commission), made in 
1949, 

CommiTTer AcTION 


The committee devoted considerable time and attention to an ex- 
amination of two principal problems raised by the submission of this 
plan: (1) Whether or not the objectives of the plan—transfer of the 
appointment of postmasters from the President to the Postmaster 
General, and the elimination of Senate confirmation—actually con- 
stituted a reorganization matter which could be accomplished by re- 
organization plan under the provisions of the Reorganization Act of 
1949; and (2) whether the accomplishment of these objectives would 
serve the public interest. 

Hearings were held on May 14, 19, and June 4, 1952, at which an 
opportunity was afforded to all interested parties to present their 
views. Appearing in support of the plan were the Postmaster Gen- 
eral, the Director of the Serene of the Budget, representatives of the 
Citizens Committee for the Hoover Report, the National Grange, and 
the National Civil Service League. In opposition to the plan, the 
committee heard testimony from Senator Olin D. Johnston of South 
Carolina, chairman of the Senate Committee on Post Office and Civil 
Service, and sponsor of Senate Resolution 317 (Senators McKellar, 
Neely, Langer, and Carlson joined as cosponsors), and representatives 
of the National Association of Letter Carriers, the National Legisla- 
tive Committee of the American Federation of Labor, the National 
Federation of Post Office Clerks, and the Government Employees 
Council of the American Federation of Labor. 

Since the plan raises a number of important legal questions, opinions 
relative to the legality of the action sought to be accomplished by 
means of this plan were prepared by the professional staff of this 
committee and by the American Law Section of the Legislative 
Reference Service of the Library of Congress. In addition, at the 
request of the committee, the Department of Justice submitted a 
memorandum opinion dealing with these problems.* 


Puan No. 2 or 1952 SHoutp Bre Resecrep 


After careful deliberation, based upon a consideration of all per- 
tinent facts, applicable law, and the testimony of witnesses, both in 
support of and in opposition to the plan, the committee concluded 
that it should be rejected for the following reasons: 

1. The plan is not a reorganization plan, since it provides for no 
actual reorganization of the Post Office Department, and fails to meet 

3 See staff memorandum No. 82-2-29, p. 16 of hearings, for background of Reorganization Plan No. 2. 


* See appendix B for full text of opinion of the American Law Section, the memorandum from the Depart- 
ment of Justice, and an analysis of the latter memorandum by the American Law Section. 
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either the basic test of efficiency and economy or any of the other 
purposes of the Reorganization Act of 1949. 

2. The plan would make a basic change in governmental structure 
which, competent authorities agree, requires substantive legislation 
and cannot be accomplished by reorganization plan under the pro- 
visions of the Reorganization Act of 1949. 

3. The plan will make no change in the existing status of post- 
masters in view of the fact that they have been under civil service 
since 1917, by Executive order, and since 1938, by statute. 

4. The plan will affect adversely existing residence requirements 
relative to postmasters, making it possible for postmasters, after 
appointment, to reside outside of the post office delivery area in 
which they serve. 

5. The plan will not serve the public interest since it will centralize 
absolute authority and control over the appointment of all post- 
masters in the Postmaster General, eliminating the existing check 
exercised by the Congress upon the character, ability, and suitability 
of applicants for the position of postmaster. 

6. If the plan is permitted to become law, even though it is beyond 
the intent and scope of the Reorganization Act of 1949, a dangerous 
precedent may be established for the attempted accomplishment by 
the President of additional unauthorized action, by means of reorgan- 
ization plans, reaching out into other fields which were never intended 
to be the subject of such plans, and the Congress will be unable to 
exercise its legislative prerogatives unless a resolution of disapproval 
is adopted by either 218 Members of the House of Representatives or 
49 Members of the Senate. 


1. PLAN NO. 2 IS NOT, IN FACT, A REORGANIZATION PLAN 


In a message accompanying plan No. 2 of 1952, and related plans, 
the President stated that ‘‘these plans have been prepared under the 
authority of the Reorganization Act of 1949.” A careful examina- 
tion, however, of both the provisions of the plan and the provisions 
of the act has served to convince the committee that this so-called 
plan is not a reorganization plan at all, but rather an attempt to ac- 
complish a basic change in governmental structure under the guise 
of a reorganization. 


Plan No. 2 does not conform to purposes of Reorganization Act 

The Reorganization Act of 1949 authorizes the President to submit 
reorganization plans to the Congress in order to accomplish certain 
stated purposes. Section 2 of the act sets forth these purposes; 
section 3 lists the types of reorganizations which are authorized; 
section 4 specifies certain provisions which a reorganization plan may 
or must contain; and section 5 contains limitations with respect to 
the reorganizations which may be accomplished. 

Section 2 does not authorize the action which may be taken by 
reorganization plan, but was intended by the Congress to serve as a 
standard to guide the President in determining what reorganizations 
he will set forth in the plans he submits, and which are authorized 
under section 3.5 An examination of section 2 (a) of the Reorganiza- 


5 See renort of the Committee on Expenditures in the Executive Departments, Reorganization Act of 
1949 (H. Bept. No. 23, 8ist Cong., p. 8). 
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tion Act of 1949 reveals that the first three subsections contain very 
broad language, all of which adds up to the promotion of economy and 
efficiency. The last three subsections deal with the regrouping and 
consolidation of agencies and functions by major purposes; the reduc- 
tion of the number of agencies; and the elimination of duplication and 
overlapping. Since none of these latter matters are applicable to 
plan No. 2, it is clear that we must look to the first three subsections 
to determine whether the plan will accomplish any of the purposes 
contained therein. 

In his message of transmittal, the President stated: 

After investigation, I have found and hereby declare that each reorganization 
included in Reorganization Plan No. 2 of 1952 is necessary to accomplish one or 
more of the purposes set forth in section 2 (a) of the Reorganization Act of 1949. 
This statement is, of course, a mere categorical assertion which must 
be included in every plan which the President submits under the act. 
It does not in any way, shape, or manner establish either prima facie 
or conclusively that such is actually the case so far as the Congress is 
concerned. Whether or not each reorganization included in plan 
No. 2 is, in fact, necessary to accomplish one or more of the purposes 
set forth in the act is a matter for the Congress to determine, based 
upon all of the facts. In any event, it is quite clear that if plan No. 2 
of 1952 is a proper reorganization plan, it must accomplish one or 
more of the purposes set forth in section 2 and it must fall within at 
least one of the six types of action authorized by section 3. If either 
of these requirements is lacking, the action sought to be accomplished 
does not qualify as a reorganization plan. 

During the hearings before this committee, the Postmaster General 
testified that (1) the adoption of this plan would not result in any 
reduction in expenditures and (2) the Post Office Department is 
operating most efficiently at the present time. The only possible 
improvement he mentioned was that it “might” result in increased 
morale as a result of the promotion of persons in the postal service 
to the position of postmaster and in the elimination of paper work 
entailed in sending the nominations to the President (hearings, pp. 
42, 45, 47, and 67). 

The Postmaster General further testified, however (1) that a great 
many service postmasters have been appointed during the past 16 
or 18 years; (2) that there are now 1,231 service postmasters serving 
at offices of the first, second, and third classes; and (3) that even under 
the present system the Postmaster General actually decides whom to 
appoint and the President has little or nothing to do with the matter. 

Witnesses at the hearings, representing the National Association of 
Letter Carriers, the American Federation of Labor, and the National 
Federation of Post Office Clerks, expressed apprehension that not 
only would there by no improvement in morale, but, as stated by the 
secretary of the National Association of Letter Carriers: 

If Reorganization Plan No. 2 is adopted, political favoritism and political 
patronage will reach a new high in American political history. 

The Director of the Bureau of the Budget testified that the primary 
objective of this plan is to establish greater lines of accountability 
by eliminating the necessity for Senate confirmation. He also testi- 
fied, however, that this line of accountability had been clarified by 
Reorganization Plan No. 3 of 1949 which provided for basic reorgani- 
zation of the Post Office Department. 
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From the testimony presented at the hearings, it appears clear to 
the committee that there has been no affirmative showing that any 
increase in either efficiency or economy will result from the adoption 
of plan No. 2 of 1952. The only testimony presented with respect 
to this issue was to the effect that some nebulous improvement in 
morale might result, since the Postmaster General thought “* * * 
he might fellow more closely * * *” the promotion of career 
employees to the office of postmaster; and the lessening of an adminis- 
trative burden on the President which the Postmaster General testi- 
fied he does not now have since he knew only “* * * of two in- 
stances where a President expressed any interest in the appointment 
of a postmaster,” in all the years he (the Postmaster General) had 
been in the Post Office Department in Washington. The balance of 
his testimony was to the effect that there ‘can be no reduction in the 
expenditures so far as their salaries are concerned,” and that ‘the 
Post Office Department is operating most efficiently under most 
adverse conditions.” 


2. BASIC CHANGES PROPOSED REQUIRE SUBSTANTIVE LEGISLATION 


As indicated in the preceding section, the committee is convinced 
that plan No. 2 of 1952 will not accomplish any of the purposes set 
forth in section 2 of the Reorganization Act of 1949. Even if it did, 
however, for reasons which will appear the committee is also con- 
vinced that the changes sought to be accomplished by means of this 
plan require substantive legislation, and were never intended by the 
Congress to be made by means of a reorganization plan under the 
provisions of the 1949 act. 

As already pointed out, the sole effect of this plan is to change the 
method of appointing postmasters by transferring their appointment 
from the President to the Postmaster General, and eliminating Senate 
confirmation. The operative provisions of the Reorganization Act of 
1949 are contained in section 3. An examination of its provisions, in 
the light of the history of this and prior reorganization acts, reveals 
that the reorganizations contemplated are those which would involve 
(1) transfers of functions and/or agencies within the executive branch 
of the Government; (2) transfers or consolidations of functions and/or 
offices, bureaus, divisions, and other subdivisions of the same agency; 
and (3) abolition of functions and/or agencies. In prior-instances of 
reorganization, the abolitions, transfers, and consolidations proposed 
were actually effected and resulted in a change in the structure, 
organization, and functions of agencies and individuals. 

In contrast, although Reorganization Plan No. 2 of 1952 provides 
for the abolition of the existing office of postmaster at post offices of 
the first three classes, and the establishment of a new office entitled 
“Postmaster,”’ it is perfectly clear that no reorganization, transfer, 
or abolition of either functions or agencies will actually occur within 
the meaning and intent of the Reorganization Act of 1949. 

In this connection, the American Law Section of the Legislative 
Reference Service of the Library of Congress was requested by the 
committee to make an examination of all of the reorganization plans 
submitted by the President since the Reorganization Act of 1932, 
in order to determine whether any of these had proposed only the 
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action contemplated by plan No. 2 of 1952. In a letter dated April 
24, 1952, addressed to this committee; Mr. Hugh P. Price wrote: 

We have examined all reorganization plans submitted under the acts of 1932, 
1933, 1939, 1945, and 1949 without finding any instance in which the entire plan 
comprised merely a change in the method of appointment of personnel from 
appointment by the President with Senate confirmation of the head of a depart- 
ment or agency. 

Apparently recognizing that there was considerable doubt, to say 
the least, as to whether the action proposed was, in fact, authorized 
by the provisions of the Reorganization Act of 1949, the draftsmen of 
plan No. 2 of 1952 provided for the abolishment of existing offices 
and the establishment of what is characterized as ‘‘new offices,’”’ but 
which, to all intents and purposes, is actually the establishment of 
the same office. It is thus clear that the proposal for a change in 
the method of appointing postmasters was merely couched in the 
ae of a reorganization in order to bring it under the provisions 

f the 1949 act. 

This conclusion has been amply substantiated by statements and 
expressions of the President, the Director of the Bureau of the Budget, 
the Postmaster General, and former President Herbert Hoover, made 
in connection with an earlier reorganization of the Post Office, to the 
effect that the transfer of the appointment of postmasters from the 
President, with Senate confirmation, to the Postmaster General, 
required substantive legislation and could not be accomplished by the 
President under the provisions of the Reorganization Act of 1949. 
In support of this conclusion, the following previous expressions and 
views of administration officials and other authorities are cited: 


The Bureau of the Budget 


Shortly after the Hoover Commission filed its concluding report 
with the Congress, the chairman of this committee requested. the 
Director of the Bureau of the Budget to prepare and submit to the 
committee an analysis of all of the Commission’s recommendations, 
indicating by which of the following methods they could be carried 
out: (1) Administrative action; (2) reorganization plan; or (3) sub- 
stantive legislation. 

In March 1949, the Director of the Bureau of the Budget submitted 
an analysis which was later amended and resubmitted in September 
1949, in which he set forth the information requested. In connection 
with substantive legislation, it was stated that— 

Only those items are classified under “‘substantive legislation’? which cannot be 
accomplished without statutory changes. 

In the opinion of the Bureau, the Hoover Commission’s recom- 
mendation that “the confirmation of postmasters by the Senate 
should be abolished,” could be accomplished only by substantive 
legislation.® 


Views of the President, the Postmaster General, and Herbert Hoover - 
In connection with earlier reorganizations in the Post Office Depart- 
ment, and legislation designed to implement certain of the Hoover 


Commission’s recommendations relative to the Post Office, the Presi-- 


dent, the Postmaster General, and Mr. Herbert. Hoover all indicated 


& Digest of Recommendations of the Commission on Organization of the Executive Branch of the Gov- 
ernment Classified by Possible Method of Effectuation, prepared by the Division of Administrative Man- 
agement, Bureau of the Budget, September 30, 1949, p. 30. 





— 
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that the transfer of the appointment of postmasters from the Presi- 
dent, subject to Senate confirmation, to the Postmaster General under 
civil service would require substantive legislation. = 

In the President’s message, transmitting Reorganization Plan No. 3 
of 1949, relative to reorganizations in the Post Office Department, he 
stated: 

This plan carries into effect those of the recommendations of the Commission 
on Organization of the Executive Branch of the Government respecting the Post 
Office Department which can be accomplished under the provisions of the Re- 
organization Act. I am also transmitting to the Congress recommendations 
for legislation which will implement other recommendations of the Commis- 
sion * *; *, 

In a subsequent message, relative to the need for reorganizations in 
the Post Office, the President discussed the importance of giving to the 
Postmaster General full authority to appoint postmasters and other 
postal employees, subject only to civil service, concluding his message 
with the statement that— 

Legislation should be enacted which will give such authority to the Postmaster 
General. 

The Postmaster General, shortly thereafter, transmitted to the 
Congress drafts of two bills which contained the implementing legisla- 
tion referred to by the President in his messages. The bill, which pro- 
vided for the elimination of Senate confirmation and appointment of 

ostmasters by the Postmaster General, was introduced as S. 2213. 

n testifying before a subcommittee of the Senate Committee on 
Post Office and Civil Service, Mr. Donaldson stated unequivocally 
that, in his opinion, a change in the method of appointment of post- 
masters was not a reorganization matter, and its purposes could only 
be accomplished by legislation. 

Subsequently, in a letter to the chairman of this committee, the 
Postmaster General wrote: 

Reorganization Plan No. 3 carries into effect those recommendations of the 
Hoover Commission which can be adopted by resort to the provisions of the 
Reorganization Act. 8S. 2213, implementing Reorganization Plan No. 3, is 
designed to place the avpointment of postmasters within the scope of the authority 
of the Postmaster General, a recommendation of the Hoover Commission. 

Testifying again before a subcommittee of the Senate Committee 
on Post Office and Civil Service, the Postmaster General stated: 

* * ¥*- Some of the recommendations (relative to the Post Office) that could 
be put into effect in the reorganization plan have been placed in effect and those 
that require legislation have been submitted to the Congress with drafts of the 
legislation to accomplish this purpose. So, in this particular one I would support 
the bill before this committee, 5S. 2213. 

On June 30, 1949, former President Herbert Hooyer testified before 
this committee in response to an invitation of the chairman for his 
comments relative to the operation of the Reorganization Act of 1949 
and the first seven reorgahization plans which had been submitted 
by the President. Addressing himself first to the act and all of the 
plans, he stated: 

The difficulty with this subject is that the President’s authority under the 
Reorganization Act of 1949 is very limited. In most of the seven cases the full 
accomplishment of reorganization, as recommended by the Commission requires 
also extensive and specific special legislative action, one that goes beyend the 
President’s authority under this act... Either most of the seven ‘plans must ‘be 
regarded as simply prelimixary steps; or must be absorbed, now or’ latér, in full 


legislation if we are to effect the efficiencies and economies sought by the 
Commission. 
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Addressing himself to Reorganization Plan No. 3 of 1949 (reorgani- 
zations in the Post Office Department), Mr. Hoover stated: 

The President’s plan No. 3 relates to the Post Office. Again it is a preliminary 
step, going as far as the President’s authority under the Reorganization Act of 
1949 permits. * * #* 

Senator Long raised the question of whether a reorganization plan 
has the effect of law and whether it would supersede existing legis- 
lation. Mr. Hoover replied that he assumed that legislation on the 
whole of one of these questions might supersede one of these plans. 
He further stated that— 

I have been advised by all of our legal friends that it would be utterly impossible, 
for instance, to reorganize the Post Office or the armed services or to provide a 
new accounting or budgeting system and a new personnel system in-the Govern- 
ment without special legislation by the Congress. The President’s authority, 
I am advised, does not extend that far. (Complete extracts of the testimony 
included in this section of the report will be found in Staff Memorandum No. 
82-2-29, hearings, pp. 17-20.) 

During the hearings on plan No. 2 of 1952 the Postmaster General 
and the Director of the Bureau of the Budget were asked to explain 
why they had changed their views, and on what theory they now 
believed that the action contemplated was authorized by the Re- 
organization Act of 1949. 

In substance, they replied that a reexamination of the entire situa- 
tion resulted in the present conviction that the plan was authorized 
by the act. The theory upon which this conclusion was based was 
that by plan No. 3 of 1949, reorganizing the Post Office Department, 
all of the functions of postmasters were transferred to the Postmaster 
General, with authority to delegate those powers; that he delegated 
them to the postmasters; and that since the office of postmaster no 
longer had any statutory functions, it could be abolished in accordance 
with subsection 6 of section 3 of the Reorganization Act of 1949. 

It is the view of the committee that this strained reasoning is 
merely a subterfuge to enable the President to accomplish the purposes 
of the plan, despite the fact that a number of bills, designed to ac- 
complish the same purpose, were rejected by the responsible com- 
mittees of the Congress during the Eighty-first Congress and the 
further fact that these committees have taken no action on six similar 
measures which are now pending before them. 

The purpose of the Congress, in providing for the abolition of 
agencies which no longer had any functions, was to insure that such 
agencies would not be permitted to continue on at the expense of the 
taxpayers, even though they no longer performed any function. It 
was definitely not the intention of the Congress that this subsection 
be used for the purpose of circumventing congressional policy, as 
indicated clearly by the action of its substantive committees. 

In response to a request of the committee for an opinion from the 
Department of Justice relative to the legality of these plans, the De- 
partment submitted a memorandum opinion on May 27, 1952, in 
which it stated (1) that the plan was plainly a reorganization plan with- 
in the meaning of the Reorganization Act of 1949; (2) that. the Presi- 
dent had found and declared in his message accompanying the plan 
that the reorganization contemplated was necessary in order to accom- 
plish one or more of the purposes set forth in section 2 of the act; 


oe 
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and that “the particular actions involved * * * such as the 
abolition of existing offices, the establishment of new offices, the 
transfer of functions * * *,’ etc., were specifically authorized by 
the provisions of the act and did not fall within any of the limitations 
contained in section 5.’ 

In the opinion of the committee, this staternent by the Department 
is merely a categorical assertion of legality in which the Congress is 
told that “* * * the three plans (referring to plans Nos. 2, 3, 
and 4) in question are plainly reorganization plans within the meaning 
of the Reorganization Act of 1949, * * *’ and that plan No. 2 
will accomplish the purposes contained in section 2 of the act because 
the President so found and so stated. The committee regrets that it is 
unable to accept such an amazing categorical assertion either of legality 
or of purpose which, in its opinion, is based upon neither fact nor law. 
Certamly, more than reorganization language and the catch-all trans- 
fer contained in the plan are required to constitute a reorganization 
plan within the spirit and terms of the Reorganization Act of 1949.5 


3. PLAN MAKES NO CHANGE IN PRESENT STATUS OF POSTMASTERS 


Since 1917, by Executive order, and since 1938 by the act of June 
25, 1938 (Public Law 720, 75th Cong.), all postmasters are appointed 
in the civil service, after competitive examinations, pursuant to rules 
and regulations prescribed by the Civil Service Commission. Prior 
to 1938, postmasters of the first three classes served for terms of 4 

ears. Since 1938, they have had status and tenure and serve for 
indefinite terms in the same manner as all other civil-service employees. 
Postmasters of the fourth class have been appointed by the Post- 
master General for indefinite terms since 1872. 

Under existing law and procedures, when the Postmaster General 
has determined that a vacancy exists, he may fill the position by (@) 
promotion of a classified employee within the postal service; or (b) 
open competitive examination. In either case, the applicants must 
meet residence requirements and the experience, training, and suit- 
ability standards established by the Civil Service Commission which 
examines and rates all applicants. First-class postmaster applicants 
are given an unassembled examination in which emphasis is placed 
upon general qualifications and suitability. Second- and third-class 
applicants are given written examinations in which emphasis is divided 
between the written examination and general qualifications and suit- 
ability. First-class applicants are given personal investigations; all 
others are investigated by mail. 

‘Applicants are rated by examiners in the Washington office of the 
Civil Service Commission and the names of the three competitors at 
the top of the list of eligibles are certified by the Commission to the 
Postmaster General who submits the names to the Member of Con- 
gress in whose district the vacancy exists, if he is of the same political 
party as the administration (unless the vacancy is in the home post 
office of a Senator, in which event the list is submitted to him), for a 
recommendation with respect to character and residence of one of the 
top three. When a choice is indicated, the Postmaster General then 


1 See memorandum opinion of Department of Justice, appendix B. 
§ See opinion of the Legislative Reference Serviee, dated June 5, 1952, appendix B. 
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forwards the name of the person chosen to the President who trans- 
mits the nomination to the Senate for confirmation or rejection.’° 

From the foregoing, it will be seen that postmasters are appointed 
in exactly the same manner as all other civil-service employees, except 
that after qualified persons are certified by the Civil Service Commis- 
sion, the Members of Congress from the respective districts, who are 
familiar with the needs of the community, are asked to recommend 
one of the eligibles. The practice of consulting congressional advisers 
has been in effect since 1775, and was found by the Attorriey General 
to be authorized by law in a formal opinion to that effect issued in 
1939. 

According to the testimony presented by the Postmaster General, 
plan No. 2 will make no change whatever in the existing system and 
method of examining postmasters. It will change the method of 
appointment by eliminating Presidential appointment and Senate 
confirmation. However, no evidence was presented that the adop- 
tion of plan No. 2 would eliminate consultation with political advisers. 
In fact, the Postmaster General testified that an order from the 
President, either to the Civil Service Commission or to the Postmaster 
General, might be required to insure that consultation with advisers 
would not continue (hearings, pp. 41, 42, 45, and 50). 


4. THE PLAN WILL AFFECT, ADVERSELY, EXISTING RESIDENCE REQUIRE- 
MENTS 


Under existing law, relative to the appointment of postmasters, 
there are two separate residence requirements: The first requires each 
applicant to reside within the delivery area, or the town or city of the 
office for which he is an applicant, for at least 1 year preceding the 
date of appointment (39 U.S. C. 31b); the second requires that all 
postmasters reside in such delivery area, town, or city of the office in 
question, after appointment (39 U.S. C. 32). 

The committee is satisfied that section 2 of the plan expressly 
preserves and makes applicable existing. preappointment residence 
requirements. However, since the plan makes no mention of the 
postappointment residence requirement, it is clear that if this plan 
becomes effective, a postmaster would be able to reside wherever he 
chose, and could not be required to reside within the delivery area. 

The memorandum opinion from the Department of Justice acknowl- 
edges the fact that the postappointment residence requirement ‘‘is 
not expressly preserved in plan No. 2.’ The Department states, 
however, that since the President, in his message of transmittal, 
stated that the abolition of offices by plan No. 2 would not abolish 
any rights, privileges, powers, duties, or other attributes of the office, 
except as they relate to matters of appointment and tenure inconsist- 
ent with the plan, and since the sciphastion of the residence-during- 
tenure requirement of existing law is not inconsistent with the matters 
of appointment and tenure dealt with by the plan, it ‘‘may therefore 
be said to be carried forward.”’ 

There can be no question that, in the event of any legal controversy 
over provisions of the plan, the language of the plan itself governs 

* A detailed description of the present method of appointing postmasters is found in staff memorandum 


No. 82-2-29, hearings, p. 22. ‘ : 
© A history of this practice ‘and its legality is found in staff memorandum No. 82-2-29, hearings, p. 24. 
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and not the message of the President transmitting the plan. If plan 
No. 2 becomes effective, in the absence of an express provision pre- 
serving the residence-during-tenure requirement, the only logical 
assumption possible is that absentee postmasters will be authorized. 
If the President believed that the preservation of the preappointment 
residence requirement was sufficiently in doubt to necessitate an ex- 
om provision in the plan preserving that requirement, he should 

ave included a similar provision preserving the residence-during- 
tenure requirement. 'The Congress should not have to rely upon the 
ultimate determination by the courts as to whether that requirement 
is or is not inconsistent with matters of appointment and tenure dealt 
with by the plan. Nor should it be necessary to rely on outside 
assurances which are no part of either the plan or the law resulting 
from adoption of the plan, and which would not be published in the 
Statutes at Large as required by section 11 of the Reorganization 
Act of 1949. 

During the course of the hearings, the committee’s attention was 
called to another problem raised by plan No. 2. Mr. George D. 
Riley, member of the national legislative committee of the American 
Federation of Labor, Mr. Jerome Keating, secretary of the National 
Association of Letter Carriers, and Mr. Frank J. Delaney, general 
counsel to the association and formerly Solicitor of the Post Office 
Department, pointed out that a practice has been followed of assigning 
certain postal inspectors to a particular delivery area in which it is 
known a vacancy will occur within the next year. When the vacancy 
occurs, usually as a result of the retirement of the incumbent post- 
master, the postal inspector, having by that time resided within the 
delivery area for the requisite vear, is given the appointment in prefer- 
ence to a local citizen who is familiar with and understands the needs 
of the community. Under such a policy, compliance is had with the 
letter of the law, but the spirit of the law is violated and the congres- 
sional intent underlying the residence requirement is brushed aside 
(hearings, pp. 140, 141, and 144). 

Under the existing requirement of Senate confirmation, this practice 
can be controlled by withholding Senate confirmation when the 
matter is brought to the Senate’s attention. If plan No. 2 becomes 
effective, the Postmaster General would be entirely free to continue 
and enlarge this practice. 


5. THE PLAN WILL NOT SERVE THE PUBLIC INTEREST 


As previously indicated, the sole effect of the adoption of plan No. 2 
of 1952 would be the transfer of the appointment of postmasters from 
the President to the Postmaster General, and the elimination of 
Senate confirmation. The practical effect of this action would be the 
centralization of absolute authority over the appointment of 21,438 
postmasters in the Postmaster General, who slviae appoints some 
20,000 fourth-class postmasters. In the opinion of the committee, 
such a centralization of power in one individual, himself a political 
appointee, would be undesirable and not in the public interest. 

nder the present system, applicants for the position of postmaster 
are endorsed by the Member o Seuss. in whose district the vacancy 
exists, from a list of three eligibles, compiled by the Civil Service 
Commission after examination and investigation in accordance with 
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rules and procedures established by the Commission. Thus, when 
the Member of Congress makes his recommendation, he is endorsi 
the appointment of an applicant who has been found to be qualifi 
by the Civil Service Commission and who has met all of the standards 
and requirements prescribed by that body. 

Underlying the present system is the established fact that the 
office of postmaster is an office of considerable importance in the 
Federal hierarchy. A postmaster is often the only Federal official 
with whom every segment of the public comes into daily contact in 
every part of the United States. His efficiency, integrity, and gen- 
eral demeanor, and the manner in which he runs his office, may well 
determine the attitude of the local community toward the Federal 
Government. Furthermore, because of his position, and as a Presi- 
dential nape’. his office is one of considerable dignity and impor- 
tance in the community which he serves. It is, therefore, of great 
importance that the incumbent of that office be an official who under- 
stands and is sympathetic to community needs and who commands 
the confidence and respect of the local populace. 

It is the considered opinion of the committee that a Member of 
Congress, in whose district a vacancy exists, is far more qualified to 
determine whether or not a particular applicant is suitable for the 
position than is a civil-service investigator who comes into the com- 
munity from the regional or national office of the Civil Service Com- 
mission, and spends a brief period there talking to various people, 
in the case of first-class postmaster applicants. 

Proponents of this plan assert that its adoption will eliminate 
politics from the appointment of postmasters, since the Postmaster 
General will no longer be required to submit lists of eligibles to 
congressional advisers in order to obtain Senate confirmation. The 
committee does not agree that a plan which vests in one politically 
nernes official the power to appoint more than 40,000 postmasters 
will eliminate politics from the appointment of postmasters. 

Under the present system, the choice of applicants rests with a 
majority of the Members of Congress and 96 Senators—all elected 
officials who are responsible to the voters of this country. When a 
poor appointment is made, the voters know that their elected repre- 
sentatives had a hand in the choice of that official, and they direct 
their complaints to them. If the complaint is found to be justified, 
that individual will not be confirmed. The plan will in no way 
eliminate these complaints, but will leave the representatives of the 
people, with no real authority to act to correct deficiencies in the 
administration of the office. 

If plan No. 2 becomes effective, the Postmaster General will have 
absolute power to appoint each and every postmaster in the United 
States, its Territories, and possessions, subject only to the require- 
ment that they be certified as eligible by the Civil Service Commission, 
in exactly the same manner as at present. It can hardly be expected 
that he will make these appointments without consultation of some 
advisers. In fact, the Postmaster General testified at the hearings 
that— 
there is nothing in this plan which would prevent the Postmaster General, who- 
ever he may be, from consulting adviser®, as he ‘has done in the past. * * * 
(hearings, p. 45). 
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The difference would be that instead of consulting elective officials 
who are responsible to the electorate, he would have a completely 
free ‘hand to consult with whom he pleased, and Members of Con- 
‘gress would have absolutely no way to check upon the suitability 
of persons appointed. What such a system would do would be to 
eliminate ‘the politics with which everyone is familiar and transfer 
‘this political activity behind an impenetrable iron curtain, making 
it impossible for the electorate to know just what forces are motivat- 
mg any given appoitment. 
t seems quite obvious that as long as a Postmaster General will 
‘have any discretion in choosing an applicant to fill an existing vacancy, 
litics will never be elimmated from the appointment of postmasters. 
f this plan made mandatory the appointment of the top applicant on 
the eligible list certified by the Civil Service Commission, there might 
be some merit to the contention that politics have been eliminated. 
However, the plan makes no change whatever in the “rule of three,’ 
‘and in choosing one of the three eligibles the Postmaster General will 
‘be able to choose any one of them. 

The testimony of Mr. Jerome J. Keating, seeretary of the National 
Association of Letter Carriers, supports this view of the committee. 
He stated at the hearings that— 

It is erroneous to assume that politics and political patronage exist only in the 
‘elective branch of the Government. There are more politics and more vicious 
politics in the administrative branch of the Government than there are in the 
‘elective branch of the Governmeat. The American people have absolutely no 
‘direct control over administrators, and very little indirect control. The elected 
representatives of the Government are responsive to the desires of the public, and 
must defend their policies to the people (hearings, p. 119). 

Finally, it is asserted by proponents of this plan that good adminis- 
tration requires that the Postmaster General have complete control 
over the appointment of all postmasters, in exactly the same manner 
‘as all other department heads control appointments in their depart- 
ments. The answer to this contention lies in the fact, already in- 
dicated, that the office of postmaster is entirely unlike any other 
Federal office, since it extends into every village, hamlet, town, and 
city in the United States and can and has formed the nucleus of a 
powerful political machine under the complete control of the Post- 
master General, unless checked by a requirement for Senate con- 
firmation. In fact, it was this very development which led, in 1836, 
to the enactment of the first statute making postmasters Presidential 
ee and requiring Senate confirmation. Prior to that time, 
all postmasters were appointed by the Postmaster General. The 
graft, corruption, and aes personal patronage machine which 
resulted from the centralization of absolute authority in the Post- 
master General led to a series of Senate investigations which cul- 
minated in the act of July 2, 1836 (5 Stat. 80, 87), deseribed above. 

The Post Office Department, under the present system, is function- 
ing with a high degree of efficiency, and appears to be free from any 
taint of graft or corruption. It does not appear that the public interest 
will be in any way served by the effectuation of the changes proposed 
by plan No. 2 of 1952. 
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6. ADOPTION OF THE PLAN MAY ESTABLISH A DANGEROUS PRECEDENT 


It has already been demonstrated that the action sought to be 
accomplished by means of this plan is beyond the intent and scope of 
the Reorganizatioa Act of 1949. If this plan is permitted to become 
law, despite this clear lack of authority, a dangerous precedent may 
be established for the reaching out by the executive branch, under the 
guise of reorganization, into other fields which were never intended by 
the Congress to be the subject of such plans. The Congress will then 
be placed in a position of being unable to exercise its legislative 

rerogatives. Its established committees would be bypassed, and 

residential programs, which would not even be approved by appro- 
priate substantive committees or by simple majorities of both Houses, 
would be forced through Congress unless a resolution of disapproval 
is adopted by a constitutional majority of either House. 

fice its memorandum opinion, the Department of Justice asserts. 
that— 


there is no substantial difference between the action taken by Reorganization 
Plan No. 1 of 1952, providing for reorganization in the Bureau of Internal Revenue 
of the Department of the Treasury, and the actions taken in the three plans (Nos. 
2, 3, and 4) in question. 
In the first place, unlike plan No. 2, plan No. 1 provided for actual 
reorganizations in the Department of the Treasury, including a com- 
ewe: realinement of the functions of the Bureau of Internal Revenue. 

{ore important, however, is the fact that this committee clearly foresaw 
that the adoption of Plan No. 1 would ultimately be used as an opening 
wedge for the accomplishment of other plans of doubtful legality. Thus, 
in reporting on plan No. 1, the committee pointed out that it went 
“far beyond the intent of the Reorganization Act of 1949,” and that. 
‘it was clearly the intent of the Congress that reorganization proposals. 
affecting internal functions and structures to the extent proposed in 
the plan under consideration should be accomplished by regular 
legislative proposals.”’ 

ConcLusiIon 


Plan No. 2 of 1952 is a clear and definite attempt on the part of the 

executive branch of the Government to usurp the constitutional 
functions of the Congress. Article II of the Constitution provides. 
that the President— 
shall nominate, and by and with the advice and consent of the Senate, shall 
appoint * * * all other officers of the United States, whose appointments 
are not herein otherwise provided for, * * * but the Congress may by law 
vest the appointment of such inferior officers, as they think proper,inthe * * * 
heads of departments. 
That the Congress did not think such action was proper in the ease of 
appointment of postmasters has been demonstrated clearly by the 
action of the duly constituted committees of the Congress im rejecting 
legislative measures, designed to accomplish the objectives of plan 
No. 2, during the Eighty-first Congress, and by failing to take any 
action whatever on six similar measures during the Kighty-second 
Congress. 

If plan No. 2 is permitted to become effective, it may well prove to 
be a further wedge by means of which the President can take from the 
Congress its legislative prerogatives by foreing the adoption of reor- 
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ganization plans in the absence of sufficient numerical strength present 
and voting, particularly in an election year. 

For the President to attempt to accomplish the objectives contained 
in Reorganization Plan No. 2, in the face of recent congressional action 
clearly indicating the legislative viewpoint, can be interpreted as noth- 
ing more than a willful flouting by the executive branch of the consti- 
tutional prerogatives of the Tepislative branch. Perhaps the most 
clear-cut statement of the basic problem now facing the Congress is 
found in the opinion of Mr. Justice Brandeis, in Myers v.United States 
(272 U.S. 52, 293-4 (1926)), in which he stated: 


The doetrine of the separation of powers was adopted by the Convention of 
1787, not to promote efficiency but to preclude the exercise of arbitrary power. 
‘The purpose was not to avoid friction, but, by means of the inevitable friction 
incident to the distribution of the governmental powers among three depart- 
ments, to save the people from autocracy. In order to prevent arbitrary Execu- 
tive action, the Constitution provided in terms that Presidential appointments 
be made with the consent of the Senate, unless Congress should otherwise pro- 
vide; * * *%, 


APPENDIXES 
AppENDIx A 
[H. Doe, No. 425, 82d Cong., 2d sess.] 
REORGANIZATION PLAN No. 2 or 1952 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES TRANSMITTING REORGANIZA- 
TION PLAN NO. 2 OF 1952, PREPARED IN ACCORDANCE WITH THE REORGANIZATION 
ACT OF 1949 AND PROVIDING FOR REORGANIZATIONS IN THE POST OFFICE DEPART- 
MENT 


Aprit 10, 1952.—Referred to the Committee on Expenditures in the Executive 
Departments and ordered to be printed 


To the Congress of the United States; 

I transmit herewith Reorganization Plan No, 2 of 1952, prepared in accordance 
with the Reorganization Act of 1949 and providing for reorganizations in the’Post 
Office Department. My reasons for transmitting this plan are stated in another 
message transmitted to the Congress today. 

This reorganization plan provides for the gradual climination of Presidential 
appointment and Senate confirmation of postmasters at post offices of the first, 
second, and third class and the institution of appointment by the Postmaster 
General under the classified civil service. This is accomplished by abolishing each 
present office of postmaster at post offices of the first, second, and third class at 
such time as it next becomes vacant, except that each such office vacant on the 
date determined under the provisions of section 6 (a) of the Reorganization Act 
of 1949 is abolished on that date, and by establishing a new office entitled ‘‘Post- 
master’ to be filled by the Postmaster General. The complete transition to the 
new method of appointment is expected to require a perdiod of several years. 

At the end of the last fiscal year there were 2,732 post offices of the first class, 
5,905 of the second class, and 12,801 of the third class—a total of 21,438 such post 
offices. 

Many persons and groups have on several occasions in the past advocated the 
reforms contained in Reorganization Plan No. 2 of 1952. In 1937 the President’s 
Committee on Administrative Management proposed the transfer to the Post- 
master General of the function of appointing all postmasters. In 1949 the 
Commission on Organization of the Executive Branch of the Government specifi- 
cally recommended this reform. In a message to the Congress on June 24, 1949, 
I proposed legislation to accomplish this purpose, and in this year’s budget mes- 
sage I renewed this recommendation. 

The abolition of offices by Reorganization Plan No. 2 of 1952 will not abolish 
any rights, privileges, powers, duties, immunities, liabilities, obligations, or other 
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attributes of those offices except as they relate to matters of appointment and 
tenure inconsistent with that reorganization plan. Under the Reorganization 
Act of 1949, all of these attributes of office will.attach to the new offices of post- 
master, either automatically or upon the occurrence of an appropriate delegation 
of functions to such new offices by the Postmaster General. 

After investigation, I have found and hereby deelare that each reorganization 
ineluded in Reorganization Plan No. 2 of 1952 is necessary to accomplish one or 
more of the purposes set forth in section 2 (a) of the Reorganization Act of 1949. 

I have found and hereby declare that it is necessary to include in the accompany- 
ing Reorganization Plan No. 2, by reason of reorganizations made thereby, 

rovisions for the appointment and compensation of officers specified therein. 

he rates of compensation for these officers are not in excess of those which I 
have found to prevail in respect to comparable officers in the executive branch. 

The taking effect of the reorganizations ineluded in this plan may not in itself 
result in substantial immediate savings. However, many benefits in improved 
operations will be made possible by the plan and should result in & reduction of 
expenditures as compared with those that would be otherwise necessary. An 
itemization of these reductions in advance of actual experience under this plan is 
not practicable. 

PA urge the Congress to permit Reorganization Plan No. 2 of 1952 to become 
effective. 


Tue Wurre Hovuss, April 10, 1952. 


Harry 8S. Truman. 


REORGANIZATION Pian No. 2 or 1952 


(Prepared by the President and transmitted to the Senate and the House of Representatives in Congress 
assembled, April 10, 1952, pursuant to the provisions of the Reorganization Act of 1949, approved June 
20, 1949) 

POSTMASTERS 


Section 1. Abolition of existing offices —All now existing offices of postmaster 
at post offices of the first, second, and third class are abolished. ‘The Postmaster 
General shall make such provisions as he shall deem necessary respecting the 
winding up of the affairs of any postmaster whose office is abolished by the pro- 
visions of this reorganization plan. 

Sec. 2. Establishment of new offices of postmaster —There is established for each 
now or hereafter existing post office of the first, second, and third class an office 
which shall have the title of “Postmaster.” Each postmaster provided for in 
this reorganization plan shall be appointed by the Postmaster General under the 
classified civil service and in accordance with the provisions of section 2 of the 
Act of June 25, 1938, chapter 678, 52 Statutes 1076, as amended (39 U.S. C. 3b), 
and the Act of May 20, 1944, chapter 200, 58 Statutes 224 (39 U. 8. C. 31c), and 
shall receive the same compensation that would be pavable to the postmaster of 
the post office concerned under applicable law in the absence of this reorganization 

lan. 
i Sec. 3. Transfer of functions —-The functions that have been vested by statute 
in postmasters, including postmasters not affected by other sections of this 
reorganization plan, or in anv of them, since the effective date of Reorganization 
Plan No. 3 of 1949 (63 Stat. 1066) are hereby transferred to the Postmaster 
General. 

Sec. 4. Effective dates —(a) The provisions of sections 1 and 2 of this reorgani- 
zation plan shall become effeetive as follows: (1) In the case of any office which 
is then vacant, the effective date shall be the date determined under section 6 (a) 
of the Reorganizaticn Act of 1949; and (2) in the case of each other office at a 
now existing post office, the effective date shall be the date on which the first 
vacancy in office occurs. In the case of any post office hereafter established, the 
effective date of the provisions of seetion 2 shall be the date such office is estab- 
lished. The provisions of section 3 of this reorganization plan shall become 
effective on the date determined under section 6 (a) of the Reorganization Act 
of 1949. 

(b) The Postmaster General for the purposes of the provisions of section 4 (a) 
hereof shall determine when a vacancy in office has occurred. 
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AppenpDIx B 


OPINIONS OF THE AMERICAN Law SgcTION oF THE LEGISLATIVE REFERENCE 
ServIcE, LIBRARY OF CONGRESS, AND MEMORANDUM OPINION OF THE DEPART- 
MENT oF JUSTICE, RELATIVE TO LeGaL AsPpECTS OF REORGANIZATION PLANS 
2, 3, anp 4 or 1952. 

Tue Liprary oF CONGRESS, 
LEGISLATIVE RBFERENCE SERVICE, 
AMERICAN Law SECTION, 
Washington 25, D. C., May 16, 1952. 

To: Senate Committee on Government Operations. 

Subject: Reorganization Act of 1949. 

By telephone message of May 15, 1952 you have asked: ‘‘Does the Reorganiza- 
tion Act of 1949 (63 Stat. 203; U.S. C. (1946 ed., Supp. IV) 5:133z et seq.) auth- 
orize the submission of plans comprised exclusively of a change in the method 
of appointment?” 

We answer this question in the negative. However, it has not been formulated 
with reference to a specific plan. 

The Reorganization Act of 1949 is a procedural device for the accomplishment 
of organizational changes other than by legislation enacted in the accustomed 
legislative manner.” This is clear from the general import of the act and the 
specific context of section 2 (b). In fact, title II establishes special rules for 
the Senate and the House, pursuant to their constitutional powers (art. I, see. 5, 
clause 2) and subject to the power of either body to make changes, for the legis- 
lative purpose of considering and disposing of the plans submitted by the President. 

Section 2 states, as the general objective and purpose of the act, the require- 
ment that the President shall examine and reexamine the organization of all 
agencies of the Government and determine what changes are necessary (1) to 
promote the better execution of the laws, the effective management of the execu- 
tive branch, and the expeditious administration of public business; (2) to reduce 
expenditures and promote economy; (3) to inerease efficiency of operations of the 
government; (4) to coordinate and consolidate agencies and functions; (5) to 
reduce the number of agencies; and (6) to eliminate overlapping and duplication. 

Section 3 states the requirements as to the findings to be made by the President 
and the declaration of such findings. With respect to the contents of the plans, 
section 4 states certain mandatory and certain discretionary provisions. How- 
ever, these contents are subject to specific limitations contained in section 5. 

* * * * * a 

To support our answer, we turn to rules of statutory construction. There is 
no need for Congress to assist in the further destruction of the “plain meaning” 
doctrine in construing the Reorganization Act of 1949. As examples of such 
destruction, see U.S. v. Dickerson (1940) (310 U.S. 554, 562); and U. S. v. Ameri- 
can Trucking Associations, Inc. (1940) (310 U. S. 534, 543). According to one 
writer, the plain meaning rule dominated statutory construction in the Federal 
courts for a long time. When carried to the extreme this tended to obliterate the 
judicial obligation to the legislature. He states that in the late 1930’s the Supreme 
Court adopted a philosophy of self-restraint toward legislative regulation in the 
economic areas. This greater emphasis on congressional will, he says, seems to 
have led to the extensive use of extrinsic aids for its ascertainment. Recent 
criticism of this technique of statutory construction stresses its tendency to de- 
tract from the guiding function of statutes, and reflects a desire to return to the 
plain meaning rule (A Reevaluation of the Use of Legislative History in Federal 
Courts (1952), Columbia Law Review 52:125, 127, citing Jackson, The Meaning 
of Statutes: What Congress Says or What the Court Says (1948), American Bar 
Association Journal 34:535, 538, and other authorities). Congress has an oppor- 
tunity to assist in bringing order into statutory construction and in rectifying 
imbalance resulting from unwarranted use of extrinsic aids. The term “‘legisla- 
tive history’’ has become a catch-all for extrinsic evidence of congressional intent. 

According to Sutherland (Statutes and Statutory Construction, 3d edition by 
Horack), where the intention of the legislature is sO apparent from the face of a 
statute that there can be no question as to the meaning, there is n> room for con- 
struction (secs. 4701-4706). It is axiomatic that statutes should be so construed 
as to carry out the plain legislative purpose (St. Louis & O'Fallon Railway Co. v. 
U.S. (1929), 279 U's. 461, 487). Therefore, where the words of the statute are 
plain, a court may not add to or alter them to effect a purpose which does not 
appear on its face or from its legislative history (Matson Navigation Co. v. U. S. 
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(1932), 284 U. S. 352, 356). Of particular application to the problem at hand 
is Colorado Interstate Gas Co. v. Federal Power Commission (1945) (324 U. S. 581, 
604) which holds, among other things, that a declaration of policy may not be 
used to take an express provision out of a statute. Further, a statute ought not 
to be expounded by detached words and phrases, but the whole act must be taken 
together and given a fair interpretation, neither extending nor restricting it be- 
yond the legitimate import of its language and its obvious policy and object 
(Gayler v. Wilder (1851), 10 How. 477, 495). 

Naturally, then, the first, as well as the best, source to ascertain the meaning 
of any statute is the statute itself—its words, grammar, punctuation, context, 
title, and the like (Crawford, Statutory Construction (1940), p. 351). If this 
pare and those noted above are applied to the Reorganization Act of 1949, 
it is obvious that there is little need for recourse to the legislative background of 
that act and its predecessors or to other extrinsic aids, for the language is clear 
and unambiguous, the objectives A ye g stated, the reasons omen set forth, the 
reqeenennes definitely established, and the limitations precisely drawn. 

‘ears of adjudication of constitutional provisions have established a rule of 
interpretation which holds that no number of statutes or infractions of the Con- 
stitution, however numerous, can be permitted to import a power which does not 
exist or to furnish a construction which is not warranted. Long acquiescence of 
Congress and the Executive by which the rights of parties have been determined 
and adjudged for many years, does not make constitutional that which is un- 
constitutional (Fairbank v. U. S. (1901), 181 U.S. 283, 307; Field v. Clark (1892), 
143 U. S. 649, 691; and U. S. v. Boyer (1898), 85 F. 425). This basic proposition, 
we believe, is applicable to the Reorganization Act of 1949. No previous acquies- 
cence by the Congress in an unwarranted plan precludes a later rejection by the 
Congress on the ground that the proposal does not meet the requirement of the 
law. Under the procedures established in title II, as an exercise of the constitu- 
tional rule-making powers of the Senate and the House, it is possible, of course, 
to give standing to plans not meeting the plain requirements of the act. This 
is because once disapproval of a plan has failed, it thereafter is difficult to attack 
the reorganization in a court, for the decisions clearly indicate that courts will 
be reluctant to look behind the law to search for procedural deficiencies in the 
establishment of the particular plan as law. See U.S. v. Ballin (1892) (144 
U.S. 1, 4); Field v. Clark, supra, pages 669-670, 673. 

An instance of an attack in court on a reorganization plan is Jsbrandtsen- 
Moller Co., Inc. v. U. S. (1936) (14 F. 8S. 407); (1937) (300 U. S. 139). That 


case involved the exercise of authority granted to the President by title IV of the: 


Legislative Appropriation Act of June 30, 1932, as amended (47 Stat. 413, 1517). 
By Executive Order 6166, dated June 10, 1933, the President abolished the old 
Shipping Board and vested its functions in the Department of Commerce, The 
question of whether or not the Secretary of Commerce could issue certain orders 
which gave rise to the suit became moot by reason of the passage of the Merchant 
Marine Act of 1936. However, the Supreme Court took note of the fact that the 
new act transferred to the United States Maritime Commission all of the functions 
of the old Board “now vested in the Department of Commerce.’”’ Further, 
Congress appears to have recognized the transfer and ratified the action of the 
President by the Appropriation Acts of April 7, 1934, March 22, 1935, and May 15, 
1936, which made appropriations for carrying out the provisions of the Shippin 
Act. See 300 U. 8S. 139, 147, 148. See also Swayne & Hoyt, Lid. v. U. S. (1936 
(i8 F. 8. 25); (1987) (800 U. S. 297). These cases suggest that even though 
authority is exceeded, subsequent action on the part of Congress possibly may 
cure the defect. Thus, though a plan submitted by the President under the 
present Reorganization Act does not meet the standards and requirements set 
forth therein, it is possible for Congress to give standing to the plan by failure 
to disapprove. In the Isbrandtsen case you will note that Congress recognized 
and gave standing to the transfer. 
Perhaps reference should be made to section 4 (2) which reads: 
“Sec. 4. Any reorganization plan transmitted by the President under section 3— 
+ * w * * * s 
“*(2) may include provisions for the appointment and compensation of the 
head and one or more other officers of any agency (including an agency result- 
ing from a consolidation or other type of reorganization) if the President finds, 
and in his message transmitting the plan declares, that by reason of a reor- 


ganization made by the plan such provisions are necessary. “The head ‘so-' 


provided for may be an individual or may be a commiission ‘or board with 
two or more members. In the case of any such appointment the term of 
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office shall not be fixed at more than 4 years, the compensation shall not 
be at a rate in excess of that found by the President to prevail in respect of 
comparable officers in the executive branch, and, if the appointment is not 
under the classified civil service, it shall be by the President, by and with 
the advice and consent of the Senate, except that, in the case of any officer 
of the municipal government of the District of Columbia, it may be by the 
Board of Commissioners or other body or officer of such government desig- 
nated in the plan; * * *” 
In case it is argued that the above reference to the classified civil service authorizes 
a plan comprised exclusively of a change in the method of appointment, the answer 
should be that any change in status is conditioned on reasons found in the reorgani- 
zation plan. Accordingly, if there is no plan for a transfer, consolidation, author- 
ization, or abolition as required in section 3, there is no basis to support the mere 
change in status. See also section 8 defining the term “reorganization.” Further, 
any attempt to detach and give special meaning to the reference to the civil service 
would violate the rule stated in Gayler v. Wilder, supra, that a statute should not 
be expounded by detached words and phrases. 


CONCLUSION 


On the basis of the foregoing, we have reached the conclusion indicated earlier 
that the Reorganization Act of 1949 does not authorize plans comprised exclusively 
of a change in the method of appointment. However, as the act merely estab- 
lished a special procedure for legislatively accomplishing the contemplated and 
desired reorganizations, plans not clearly within the authorization of the act may 
achieve standing nevertheless by reason of the failure of the Congress to disap- 
prove. The only appropriate safeguard whereby Congress can insist on compli- 
ance with the act is the passage of the disapproval resolutions in the form provided 
by title II of that act. 


Frank B. Horne, American Law Section. 
May 16, 1952. 





MEMORANDUM OPINION OF THE DEPARTMENT OF JUSTICE 


EXecuTiIve OFFICE OF THE PRESIDENT, 
BuREAU OF THE BUDGET, 
Washington 25, D. C., May 28, 1952. 
Hon. Jonn L. McCuenuan, 
Chairman, Senate Committee on Government Operations, 
249 Senate Office Building, Washington 25, D. C. 

My Dear Senator McCie.uan: I am forwarding herewith four copies of a 
communication I have received from the Assistant Attorney General, Executive 
Adjudications Division, in clarification of certain questions relating to Reor- 
ganization Plans Nos. 2, 3, and 4 of 1952. 

This material is furnished in accordance with the request expressed May 14 
when I testified before the Senate Committee on Government Operations relative 
to these reorganization plans. 

Sincerely yours, 
F. J. Lawton, Director. 


DEPARTMENT OF JUSTICE, 
Washington, May 28, 1952. 
Hon. F. J, Lawton, 
Director, Bureau of the Budget, 
Washington 25, D. C. 


Dear Mr. Lawton: This will reply to your letter of May 15, 1952, to the 
Acting Attorney General, concerning certain questions which were raised in the 
course of your testimony on May 14, 1952, before the Senate Committee on Gov- 
ernment Operations, on Reorganization Plans Nos. 2, 3, and 4 of 1952, relating to 
postmasters, customs officials, and marshals, respectively. It is noted that the 
chairman of the committee requested of you that the committee be furnished an 
expreeion of the.views of the Acting Attorney General with respect to the fol- 

wing; 

1. Do the three,reorganization plans properly come within the authority 
of the Reorganization Act of 1949?. The comments made at the hearing 
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appeared to suggest that the essential effect of the reorganization plans is to 
change methods of appointment and that the reorganization plans are not 
“reorganizations” in the usual or proper sense. 

2. Do plans 3 and 4 have the effect of increasing terms of office in contra- 
vention of the Reorganization Act of 1949? 

3. Will present residence requirements respecting postmasters and marshals 
prevail in connection with the new offices of postmaster and marshal? May 
postmasters and marshals, after appointment, be transferred from.one area 
or jurisdiction to another? 

You will, of course, reeall the letters dated April 10, 1952, by which the Acting 
Attorney General transmitted Reorganization Plans Nos. 2, 3, and 4 of 1952, 
through you to the President. In each instance he certified the proposed plan 
to be “in accordance with the provisions of the Reorganization Act of 1949.” 
He accordingly approved them “as to form and legality.”’ 

The enclosed memorandum of comment reflects the study given the questions 
‘enumerated in your letter by members of the staff of this Department. I hope 
that it will prove helpful. It should not be construed as a modification in any 
respect of the advice given the President in the above-mentioned letters of April 
10, 1952, 

Sincerely yours, 

Josperpn C. Duaa@an, 
Assistant Attorney General, 
txecutive Adjudications Division. 


MEMORANDUM 
May 26, 1952. 

In connection with the inquiry directed to him by the chairman of the Senate 
Committee on Government Operations during hearings held by that committee 
on May 14, 1952, concerning Reorganization Plans 2, 3, and 4 of 1952, the Direc- 
tor of the Bureau of the Budget has asked the Acting Attorney General for a 
clarification with respect. to the following: 

1. Do the three reorganization plans properly come within the authority 
of the Reorganization Act of 1949? The comments made at the hearing 
appeared to suggest that the essential effect of the reorganization plans is to 
change methods of appointment and that the reorganization plans are not 
“‘reorganizations’’ in the usual or proper sense. 

2. Do plans 3 and 4 have the effect of increasing terms of office in contra- 
vention of the Reorganization Act of 1949? 

3. Will present residence requirements respecting postmasters and mar- 
shals prevail in connection with the new offices of postmester and marshal? 
May postmasters and marshals, after appointment, be transferred from one 
area or jurisdiction to another? 

1. First for consideration with reference to question No. | are the letters dated 
April 10, 1952, by which the Acting Attorney General transmitted plans 2, 3, 
and 4 of 1952 to the President. As stated in those letters, the Acting Attorney 
General certified each proposed plan to be “in accordance with the provisions of 
the Reorganization Act of 1949’ and accordingly approved them ‘as to form 
and legality.’’ 

Without modifying in any respect the afore-mentioned advice to the President, 
the following is submitted by way of clarification. 

Although limited in scope, the three plans in question are plainly reorganization 
plans within the meaning of the Reorganization Act of 1949. As the President 
found and declared in his message accompanying each plan, the reorganization 
in plans Nos. 2, 3, and 4 of 1952 are necessary in order to accomplish one or more 
of the purposes set forth in section 2 (a) of the Reorganization Act of 1949 and 
the particular actions involved in each reorganization, such as the abolition of 
existing offices, the establishment of new offices, the transfer of functions, and 
the provision for effective date of the provisions of the plan are specifically author- 
ized by the provisions of section 3, 4, and 6 of the Reorganization Act of 1949 
and do not fall within any of the limitations of section 5 of the act. It should be 
noted, moreover, that there is no substantial difference between the action taken 
by the President in Reorganization Plan No. 1 of 1952, providing for reorganiza- 
tion in the Bureau of Internal Revenue of the Department of the Treasury, and 
the actions taken in the three plans in question. Plan No, 1 became effective on 
March 15, 1952. 
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2. The second question is concerned with the limitations placed upon the powers. 
of the President with respect to reorganizations. Section 5 of the Reorganization 
Act of 1949 lists six such limitations of which the fifth is as follows: 

“Sec. 5. (a) No reorganization plan shall provide for, and no reorganization 
under this Act shall have the effect of— 

* * * * x * «x 


fie increasing the term of any office beyond that provided by law for such 
office; or 

Provision for the sicciaiaincee of the offices in the Bureau of Customs und 
in the Department of Justice under the proposed plans from offices of fixed term 
into offices for appointment under the classified civil service cannot reasonably 
be construed to have the effect of “increasing the term of any office” in contraven- 
tion of section 5 (a) (5). 

The offices to’ be established under these plans are under the classified civil 
service and are of indefinite duration; that is, for no fixed term. The limitation 
upon the authority of the President under section 5 (a) (5) of the Reorganization 
Act should be read as a limitation upon increasing the fixed term of any office 
and has no relation to the system of appointment under the classified civil service 
to positions of no fixed term. 

3. Distinct questions concerning postmasters and marshals are embodied in 
question No. 3. The questions and the answer respecting each plan will be treated 
separately. 

(1) Question: Will present residence requirements respecting postmasters 
prevail in the new office of postmaster? May postmasters after appointment be 
transferred from one area or jurisdiction to another? 

Answer: Section 2 of Reorganization Plan No. 2 of 1952 expressly preserves 
and makes applicable to the new offices established therein the preappointment 
residence requirements applicable under present law (39 U. 8. C. 31b) to the offices 
of postmaster at post offices of the first, second, and third class. The language of 
31b is, in pertinent part: 

‘ke * * No person shall be eligible for appointment under this section unless 
such person has actually resided within the delivery of the office to which he is 
appointed, or within the city or town where the same is situated for one year next 
preceding the date of such appointment, if the appointment is made without com- 
petitive examination; or for one year preceding the date fixed for the close of 
receipt of applications for examination, if the appointment is made after com- 
petitive examination: Provided, That residence within the delivery of the post 
office or within the city or town where the same is situated shall be essential to the 
examination, appointment, reappointment, or promotion of applicants for post- 
master at offices unless the Civil Service Commission finds that peculiar local 
conditions preclude or render impossible the application of such requirements. 
In such cases the Commission may examine and certify for appointment, reap- 
pointment, or promotion persons who reside in such area adjacent to or surround- 
ing, the delivéry zone of the post office as may be fixed by the Civil Service 
Commission.” 

There can be no question, therefore, that in order to be eligible for an office 
established by plan No. 2, an applicant must comply with the preappointment 
residence requirements. 

The residence during tenure requirement for postmasters provided in 30 
United States Code 32 is not expressly preserved in plan No. 2. However, in his 
message transmitting plan No. 2 to the Congress, the President stated: 

“The abolition of heen by Reorganization Plan No. 2 of 1952 will not abolish 
any rights, privileges, powers, duties, immunities, liabilities, obligations, or other 
attributes of those offices except as they relate to matters of appointment and 
tenure inconsistent with that reorganization plan. Under the Reorganization 
Act of 1949, all of these attributes of office will attach to the new offices of post- 
master, either automatically or upon the occurrence of an appropriate delegation 
of functions to such new offices by the Postmaster General.’’ [Italics supplied.] 

The application of the residence during tenure requirement is not “‘inconsist- 
ent” with “matters of appointment and tenure” dealt with in the plan and may 
therefore be said to be carried forward. (See also sec. 9 (a) of the Reorganization 
Act of 1949.) 

The question concerning transfer of postmasters does not constitute an inde- 
pendent question. A transfer would not differ in substance from a new appoint- 
ment inasmuch as the same preresidence requirements would have to be fulfilled 
before an applicant could fill a postmastership at another city. 
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(2) Question: Will present residence requirements respecting marshals prevail 
in connection with the new office of marshal? May marshals after appointment 
be transferred from one area or jurisdiction to another? 

Answer: The President’s message transmitting plan No. 4 to the Congress 
contained a statement similar to that contained in plan No. 2: 

“The abolition of offices by Reorganization Plan No. 4 of 1952 will not abolish 
any rights, privileges, powers, duties, immunities, liabilities, obligations, or other 
attributes of those offices except as they relate to matters of appointment, tenure, 
and compensation inconsistent with that reorganization plan. Under the 
Reorganization Act of 1949 all of these attributes of office will attach to the new 
offices of United States marshal, either automatically or upon the occurrence of 
an noneepnae delegation of functions to such new offices by the Attorney 

neral. 

There is no specific provision in pe No. 4 which preserves the residence during 
tenure of office requirement for United States marshals (see 28 U. S. C. 541), 
but the provision is contained in applicable law and does not relate to “matters 
of appointment [and] tenure * * * inconsistent’ with the provisions of the 
plan and may therefore be said to be carried forward.” ! (See also sec. 9 (a) 
of the Reorganization Act of 1949.) 

With reference to the transfer of marshals under the plan, there is provision 
under existing law for appointment by the President of a United States marshal 
“for each judicial district”’ (28 U.S. C.541). A marshal’s ces eae designates 
him as the marshal of a particular judicial district, e. g., “United States marshal 
for the judicial district of Rhode Island.” Under plan No. 4 the function of 
appointing a marshal will be exercised by the Attorney General instead of the 
President, the difference being that the appointment will be ‘‘under the classi- 
fied civil service.” Appointment under section 2 of the plan will presumably 
continue to be for ‘‘each judicial district.’’ If this practice is continued, a 
United States marshal appointed for the ju@icial district of Rhode Island would 
require a new appointment by the Attorney General to serve as the United States 
marshal for the judicial district in any other locality. 

Accordingly, the answer to the first question respecting marshals should be 
in the affirmative. The answer to the second question with respect to transfer 
should be in the negative. It should be understood, however, that the inability 
to transfer a marshal from one district to another would not prevent a marshal 
from becoming the marshal in another district provided the Attorney General gave 
him another appointment and provided he met the residence requirement. 

If a system should be followed, however, of appointing marshals to the office 
of United States marshal without limitation as to judicial district, then it is 
entirely possible that a marshal may be “transferred” from one judicial district 
to another judicial district without the necessity of a new appointment.? 


Tue Liprary OF CoNGREss, 
LEGISLATIVE REFERENCE SERVICE, 
AmeriIcaAN Law SkctTION, 
Washington 25, D. C., June 5, 1982. 
To: The Senate Committee on Government Operations. 
Subject: Reorganization Plans Nos. 2, 3, and 4 of 1952. 

By letter of June 2, 1952, and pursuant to our earlier telephone conversation 
you have transmitted to this section a copy of the memorandum transmitted to 
your committee by a letter from F. J. Lawton, Director of the Bureau of the 
Budget, and a letter from Joseph C. Duggan, Assistant Attorney General, Execu- 
tive Adjudications Division. In addition, you enclosed staff memoranda Nos. 
82-2-28 and 82-2-29 relating to these plans. 

Both the letter from the Assistant Attorney General and the memorandum 
assert that the Acting Attorney General has certified the plans to be in accordance 
with the provisions of the Reorganization Act of 1949 (63 Stat. 203; U. 8. C. 
(1946 ed., Supp. IV) 5:183z et seq.) and that he has approved them as to form 
and legalitv. Further, in the message transmitting each plan, the President 
states that he finds and declares each reorganization included in those plans to be 
necessary to accomplish one or more purposes set forth in section 2 (a) of the act. 





1 The same may be said of the requirement for residence preceding appointment as marshal for the district 
of Hawaii (28 U. 8. C. 541 (d)). ; 
2 A “transfer” to Hawaii would, of course, be limited by the 3-year preappointment residence requirement, 








REORGANIZATION PLAN NO. 2 OF 1952 23 


‘These assertions do not, however, necessarily establish conelusively the proposi- 
tion that the plans do accord with the act and are legal. That is for Congress 
to decide. 

In the memorandum it is stated that, although limited in scope, the three plans 
are plainly reorganization plans within the meaning of the act. But “‘reorganiza- 
tion” as used in the act means any transfer, consolidation, coordination, authori- 
zation, or abolishment referred to in section 3. (See sec. 8.) Further, reorgani- 
zation is subject to the requirements of section 4 and the limitations of section 5. 
One of the limitations in section 5 prohibits the increasing of a term of any office 
beyond that provided by law. 

t is sta that there is no substantial difference between the action taken in 
Reorganization Plan No. 1 of 1952 and the actions taken in plans 2, 3, and 4. 
Cursory- inspection of the plans will refute that statement. Plan No. 1 provided 
for the outright abolishment, not later than December 1, 1952, of the offices of 
Assistant Commissioner, Special Deputy Commissioner, Deputy Commissioner, 
Assistant General Counsel for the Bureau of Internal Revenue, collector, and 
deputy collector, as provided ia the specified sectiors of the Internal Revenue Code. 
A definite provision was made for winding up the affairs of these offices. Further, 
in the place of these officers there were created three offices of Assistant Commis- 
sioner of Internal Revenue, not to exceed 25 offices of district commissioner of 
internal revenue, and not to exceed 70 auxiliary offices. An additional office of 
Assistant General Counsel was created. Appointment to the new offices by the 
Secretary of the Treasury under the provisions of the Civil Service and Classifica- 
tion Acts was provided. 

The effect of Reorganization Plan No. 2 is stated by the President in the first 
sentence of the second paragraph of his message, as follows: ‘‘This reorganization 
plan provides for the gradual elimination of Presidential appointment and Senate 
confirmation of postmasters at post offices of the first, second, and third class and 
the ‘institution of appointment by the Postmaster General under the classified 
civil service.’”” The complete transition to the new method of appointment, 
he states, is expected to require a period of several years. That is all that Reor- 
ganization Plan No. 2 does. Stripped of the formal pronouncements and excess 
verbiage, the plan merely removes the advice and consent requirement and 
substitutes appointment by the Postmaster General. More than the catch-all 
transfer in section 3 of the plan should be required to make this “reorganization” 
within the spirit and the terms of the act. 

While section 3 of plan No. 3 is more detailed and specific with reference to 
the abolition and transfer of the functions, we believe the objections noted with 
respect to plan No. 2 can be applied. Referring in this instance also to the trans- 
mittal of the President, we find that he states, in paragraph 2, that the plan 
provides for the abolition of all offices of collector of customs, comptroller of 
customs, supervisor of customs, and appraiser of merchandise, to which appoint- 
ments are now required to be made by the President by and with the advice and 
consent of the Senate. The abolition of these offices would occur gradually for 
provision is made whereby the incumbents may serve out their present terms of 
office. 

Reorganization Plan No. 4 merely establishes a change of status for United 
States marshals, reserving to the incumbents the right to serve out their present 
terms of office. 

With respect to section 5 (a) (5) of the Reorganization Act of 1949, supra, the 
memorandum transmitted by the Assistant Attorney General says it cannot 
reasonably be construed to have the effect of “‘‘increasing the term of office’ in 
contravention of section 5 (a) (5).”” Why does he say ‘“‘in contravention’’? 
Either the plan does increase the term or it does not increase the term. If it 
increases the term, it contravenes the plain wording of the law. If the term is for 
4 years, for example, that does not mean the incumbent has an unqualified right 
to remain in the office for that entire period. He might be removed for cause in 
less time. (See Myers v. U. S. (1926), 272 U.S. 52, 164. See also Humphrey’s 
Executor (1935), 295 U. S. 602.) Civil-service status assures an indefinite con- 
tinuation in the office which may extend for the life of a particular individual or 
until retirement after prolonged years of service without the necessity of a re- 
appointment every 4 years. Removal for cause would apply here also. How 
can it be argued that this does not increase the term of office? Further, your 
staff memoranda enumerate the official disavowals of offices in the executive 
branch of claims of power to accomplish this type of change other than by specific 
legislation. We believe you have covered the point adequately. 
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We do not believe it necessary to discuss the residence requirements because 
we feel they are immaterial in view of the failure of the plans to meet the plaim 
requirements of thelaw. We would suggest, however, that any plan contemplating 
the retention of these requirements should specifically make that reservation. 
It should be unnecessary to rely on outside assurances which would not be pub- 
lished in the Statutes at Large as required by section 11 of the act. 

Congress was requested to grant reorganization powers comprehensive in 
scope, and to rely on the authority to reject any unwise plan by a simple majority 
vote. (See S. Rept. No. 232 and H. Rept. No. 23, 8lst Cong.) This was the 
“appropriate safeguard’ to be used against undesirable changes and changes 
which, in fact, require positive legislation. 

Frank B. Horne, AMERICAN Law SEcTION. 

June 5, 1952. 
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